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The challenge posed by climate change is universally acknowledged. Ever since the
adoption of the 1992 UN Framework Convention on Climate Change, the world has
seen numerous concerted efforts to curb greenhouse gas emissions. What started as a
seemingly straightforward exercise later on developed to a much more complex
endeavor. It should probably have been anticipated that the goal to curb greenhouse gas
emissions would, by necessity, penetrate into almost all aspects of political, economic,
and social life. Environmental economics, while not exactly a novel strand of
economics in 1992, began to play a prominent role shaping our understanding of
climate policies in terms of their efficiency. Social sciences also pointed out the various
models that could be adopted to better deal with the problem. It can be safely said that
climate policies -in order to be effective- need to be deeply intruded into the hard core
of sovereignty. Therefore what was perceived as a relatively simple approach (states
set goals towards emission reduction-states reduce their emissions-climate change
slows down) brought about the development of multiple regimes, international,
regional, and local, public, private, or somewhere in between.

The 1997 Kyoto Protocol was the first major instrument that set the tone for the effort
of states to curb their greenhouse gas emissions. The overarching design of the Protocol
was based on the concept of common but differentiated responsibilities: this meant that
developed states would carry out their obligations, as they were set in the Protocol,
while developing states were essentially exempt from these obligations and were placed
under a much more lenient legal framework. The Protocol adopted an approach
whereby developed states had a specific reduction target they should meet based on
their 1990 emission levels. This approach was reinforced with the so-called flexibility
mechanisms that provided states with alternative ways to achieve their emission
reduction targets. Developed states could trade emission credits amongst them, they
could embark on projects in other developed states that would lower the carbon
footprint (joint implementation) and they could also buy credits from developing states
through emission reduction projects. The efforts towards meeting the Protocol’s targets
were met with great difficulties and the parties to the Protocol constantly sought to fine
tune the rules and procedures in search for better results. Nonetheless, the fact that
major emitters (USA, China) for different reasons were not part of these efforts meant
that there was not much left to hope in terms of a major achievement in actual emission

reduction.
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The 2015 Paris Agreement sought to push the agenda one step further. The inability to
bridge the gap between developed and developing states had led to inaction during the
life of the Kyoto Protocol and to a rather ambitious but nebulous compromise in Paris.
The agreement abandoned, for the most part, the distinction between developed and
developing states and at the same time it adopted a different approach. Instead of
dictating the percentage of the emissions reduction, it left it to states parties to determine
how they would contribute towards the goal of keeping the increase of the Earth’s
temperature below 2 degrees Celsius above pre-industrial levels. This approach was
coupled with fairly strong procedural rules on reporting and with an increased emphasis
on transparency. Emphasis on process rather than on strict rules seemed to be the overall
design of the Paris Agreement.

At the same time management theories began to seek alternatives to the classic
approach, that is alternatives to a classic international law treaty regime whereby states
would assume specific obligations, be found in breach of the treaty if they failed to
fulfill them, which in turn would bring about the consequences that come with the
breach, either in terms of the law of treaties or in terms of the law on state responsibility
Almost simultaneously with the development of the climate change regime theory and
practice pointed towards alternative (or complementary) solutions. Private initiatives
and the establishment of private regimes (local, national, transnational) and approaches
(climate change litigation for example) began to flourish.! Private governance
initiatives appeared very promising: more flexible, more versatile, more inclusive, more
transparent. There were no bureaucratic hurdles, no power politics among states, no
built-in biases depending on the industrial complexes each state favoured. Yet, private
initiatives and the concept of private governance suffered as much as the states that
tried to make headway during the long-winded and frustrating COP/MOP negotiations.
The promise of inclusion turned soon into illusion since the high emitters systematically
dodged calls for participation. There was no outside monitoring therefore the
transparency problem remained. The initially ambitious schemes often ran out of steam.

The ambitions of the participants likewise dwindled.

International law has struggled to make sense of, and internalize the fact that

corporations (and multinational corporations in particular) have accumulated wealth

! Abbott, ‘Engaging the Public and the Private in Global Sustainability Governance’, 88(3) International
Affairs (2012) 543, at 546
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and power that is disproportionate to their accountability, not to mention their, virtually
non-existent, international legal obligations. This phenomenon has been studied
primarily from a human rights perspective leading to soft-law instruments such as the
UN Guiding Principles on Business and Human Rights. At the same time corporations
developed self-imposed rules on social responsibility that borrowed much from already
existing international law rules.? This trend was not limited to human rights but also
extended to international environmental law either as self-imposed rules or as the
outcome of standard setting initiatives. These efforts often led to a peculiar result:
corporations were unwilling to be subject to state regulation and preferred standards set
by private entities yet these standards were often lifted word for word from international
rules that states were seeking to implement in the first place.® Despite all the problems
there is significant room for private initiatives to participate in the emissions reduction
efforts. They can also play a more important role, that is, help overcome political
inability or, as it happens more and more often lately, help bypass climate change

deniers who happen to be elected at the head of their countries’ governments.

The real world however is always more complex and always less rigid than the
conceptual devices that seek to explain it. Empirical literature has shown that the
shadow of the state is a critical driver of transnational private governance.* Therefore,
there are no sharp distinctions between the state-driven efforts and the private initiatives
in the sense that private initiatives often require state intervention and support, or at
least involvement of some sort. It may also be that some organ of the state offers critical
services to private initiatives as was the case of the Dutch courts in the case of Urgenta.
Conversely state initiatives may also involve private resources or actors, yet they will
always be distinguishable since they are mandatory in nature and oftentimes carry with
them sanctions. There is also no sharp distinction between the domestic and the
international (or transnational). This is the point where the borderless nature of the
problem really appears: the field of action may be local, the field of decision
international, or vice versa, the decision-makers might be private or public, yet all this

coalesces under a blurry “climate change initiatives” framework.

2 Karavias, ‘Interactions between International Law and Private Fisheries Certification’, 7 (1)
Transnational Environmental Law (2017) 1, at 9-12.

31d.

4 Banda, ‘The Bottom-Up Alternative: The Mitigation Potential of Private Climate Governance after the
Paris Agreement’, 42 Harvard Environmental Law Review (2018) 1, at 25.
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The cutting-edge issue, in terms of international law, remains the extent to which the
sovereign State may satisfactorily and effectively address the manifold manifestations
of the many parameters contributing to climate change. This multipolarity, which
constitutes a distinct characteristic of climate change law?®, is built into the system, as —
in a direct breach of the fundamental equality of States in the international system-— the
contracting States may undertake unequal obligations.®

Moreover, it has become increasingly evident that regulatory action will be undertaken
both at the supranational and the subnational level.” In this context, supranational
organizations are not simply fora where States battle out diverse policy proposals: they
have a life of their own as such contractual arrangements have set up a complex
standing structure that develops its own policies, adopts its own strategies and proposes
its own solutions.® Subnational actors would include corporations and individuals,
which have already left their own trace in international law;® but also sub-statal units,
such as cities and regions, which —although accommodated within the traditional State
structure— are currently attempting to revendicate autonomous action.'® The means and
ways whereby networks of such diverse actors could and would act in mitigation and
adaptation policies and, furthermore, the methods of assuming responsibility for their
actions and omissions develop into one of the most intellectually stimulating debates
of the present day. The impact of their action (or indeed inaction) is directly
commensurate to the challenges ahead. The present regulatory framework does not
propose any specific solutions; it rather sets a framework for further action towards a
generally-defined objective, within which diverse actors would need to operate

separately and independently albeit managing, almost by divine intervention, to

°> Bodansky, Brunée, Rajamani, ‘Introduction to International Climate Law’ in Bodansky, Brunée,
Rajamani (eds.), International Climate Law, Oxford University Press (2017), 1.

®1d. at 27

" Van Asselt, ‘The Role of Non-State Actors in Reviewing Ambition, Implementation, and Compliance
under the Paris Agreement’ 6 Climate Law (2016) 91, at 96-99.

8 Churchill, Ulfstein, ‘Autonomous Institutional Arrangements in Multilateral Environmental
Agreements: A Little Noticed Phenomenon’ 94 (4) American Journal of International Law (2000) 623.
® For the role of corporations and individuals in international law generally see, Karavias, Corporate
Obligations under International Law, Oxford University Press (2013); d' Aspremont, Nollkaemper,
Plakokefalos, Ryngaert, ‘Sharing Responsibility Between Nonstate Actors and States in International
Law: Introduction” 62(1) Netherlands International Law Review (2015) 49; Summers, Gough (eds.),
Non-State Actors and International Obligations, Brill (2018). For the role of private authority in
environmental governance see, Green, Rethinking Private Authority: Agents and Entrepreneurs in
Global Environmental Governance, Princeton University Press (2014).

10 Aust, ‘The Shifting Role of Cities in the Global Climate Change Regime: from Paris to Pittsburgh and
Back?’ 28(1) Review of European, Comparative, and International Environmental Law (2019) 57.
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coordinate their efforts in a comprehensive, mutually reinforcing whole. The risk of

expectations turning into science fiction is tangible.

The picture that emerges is muddy and messy. A way to conceptualize the whole melee
of actors, forces, instruments for the purposes of this project is to look at two different
axes. The first one looks at the place where obligations or commitments are being
adopted. The place is important in the sense that it shows whether the initiative has been
taken with a global or a local mindset. We can use the terms cosmopolitan and parochial
to denote the two extreme points of the axis. These two terms are not used here
exclusively as they have been used in theory.!* At the cosmopolitan end lie the efforts
that are organized and implemented with a view that states seek to conclude and
implement an agreement on the international level that does not focus on the
peculiarities of each actor state but rather accommodates a compromise between vastly
divergent interests, often with the help of international organizations. An parochial is
one that states, a host of sub-statal entities or/and sub-national actors seek to
manufacture solutions locally or nationally with a view to curb emissions voluntarily.
It also includes attempts to bring specific actors in line with their commitments, usually

through recourse to courts.

Both approaches of course wish to impose emission reductions, by necessity, at the
local level but the question then is which approach can offer better results outside the
borders of the state, which is going to have a more profound impact beyond borders.
Therefore, a paradox emerges: the classic international law structures and the private
governance efforts both seek, at least nominally, a solution of the quintessential
borderless problem. In other words, the borderless problem of climate change is

essentially a domestic problem (all emission reductions take place within the borders

1 Tasioulas for example shows that one aspect of parochialism is that international law can be seen by
some as imposing ‘parochial values’ on people and societies that do not share them, see Tasioulas,
‘Parochialism and the Legitimacy of International Law’ in Sellers (ed.), Parochialism, Cosmopolitanism,
and the Foundations of International Law, Cambridge University Press (2011) 16, at 23. Habermas can
be seen as defining cosmopolitanism negatively: it is not the project of hegemonic liberalism based upon
a unipolar American-dominated world order (see Walker, ‘Making a World of Difference? Habermas,
Cosmopolitanism and the Constitutionalization of International Law’ EUI Working Papers No0.2005/17
(2005) at 2). Parochialism could be then the ‘anti-cosmopolitan project’ that is the imposition of values
of a powerful minority to a majority that does not necessarily share these values. It is clear that shades
of these definitions can be seen in climate change policy and law: common but differentiated
responsibilities is but one example.
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of the state) that can be attacked either at the supra-national level (outside the borders)
or at the local level (within borders).

The second axis is one that looks not at the place where the obligation (or commitment)
comes from but rather the source and type of the obligation (or commitment) itself.
Climate change initiatives take a variety of forms. They can be mandatory state imposed
obligations, they can be procedural state obligations that do not impose emission
reductions but rather a host or reporting obligations, they can be private initiatives that
are voluntary in nature and seek to address specific problems within specific industries.
They can also, of course have a global outlook. Therefore, at the one end of the axis we
will find state or international organizations’ efforts to impose international law
obligations and on the other end of the axis we will find public/private partnerships,

private initiatives, voluntary codes of conduct, and certification schemes.

The theoretical discussion has a direct and immediately applicable impact upon the
reality of international practice: the UNFCCC COP24 discussions at Katowice in
December 2018 have illustrated the significant difficulties in deciding practical
implementation guidelines and climate finance actions as well as integrating policies
for energy transition, climate change and carbon-  pricing, industry transition, nature-
based solutions, cities and local actions and resilience into a cohesive agenda to be
politically approved during the Climate Summit 2019 and implemented through the
updated National Determined Contributions (NDCs) in 2020 (Rajamani & Brunnée,
2017) so as to be discussed in the next COP in Glasgow. At the same time private
initiatives keep emerging directed towards most — if not all- aspects climate change
policy. States and international organizations (the EU being the most recent example)
forge initiatives that, at least on paper, complement the international agreements and

push the agenda forward.

The current proposal purports to contribute to and be informed by this discussion,
exploring the outer limits of State sovereignty and its interface with all the other actors

active on the international scene.



